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eI /ORDER

PER MAHAVIR SINGH, JM:

This appeal filed by the assessee is arising out of the order of
Commissioner of Income Tax-3, Mumbai [in short CIT(A)], in appeal No.
CIT(A)-3/ITO-1(3)(3)/IT-90/2015-16, order dated 16.08.2016. The
Assessment was framed by the Income Tax Officer, Ward-1(3)(3),
Mumbai (in short ‘ITO/ AO’) for the A.Y. 2013-14 vide order dated
18.02.2016 under section 143(3) of the Income Tax Act, 1961 (hereinafter
‘the Act’).
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2. The first issue in this appeal of assessee is against the order of
CIT(A) confirming the action of the AO in making addition of an amount of
% 1,64,20,627/- as unrecorded receipts. For this assessee has raised

following ground No. 1: -

“1. The Id. CIT(A) erred in confirming Assessing
Officer order in adding an amount of ¥ 1,64,20,627/-
as unrecorded receipts."

3. The AO during the course of assessment proceedings noted from
reconciliation statement of receipts from various parties filed by assessee
vide letter dated 23.12.2015 that as per P & L account and as per AIR
data there is difference and according to AO the assessee has offered
less income in its computation of income amounting to ¥ 1,64, 20,627/-.
As the assessee could not reconcile or offer any explanation for the
differences, the AO added this amount to the total income of the
assessee as unrecorded receipts. Before CIT(A) also the assessee could
not produce anything, and hence, he confirmed the action of the AO
making addition of unrecorded receipts of ¥ 1,64,20,627/-. Aggrieved,

now assessee is in appeal before Tribunal.

4. We have heard rival contentions and gone through the facts and
circumstances of the case. Before us, the learned Counsel for the
assessee filed details and contended that in the first form No. 26AS, the
party has not included Hypermarket Limited and accounted for less
expenses. For this, he drew our attention to old 26AS issued by the
department wherein the total receipts paid/ credited was accounted for as
% 3,36,38,525/- as against the revised form No. 26AS the receipts
recorded are at T 2,68,96,925/-. Hence, the learned Counsel for the
assessee stated that the difference has accrued accordingly. The learned
Counsel for the assessee stated that the reconciliation statement which

explains difference with financials is mainly on account of the service tax
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and the difference of expenses excess recorded by Hypermarket Limited
amounting to ¥ 96,78,069/- and % 67,41,600/- respectively. The relevant

reconciliation submitted by assessee reads as under: -

Particulars Amount
Basic Service fee as per financial statement | 7,83,01527.00
Add-service tax @12.36% of above 96,78,069.00

Add-Amount excess booked as expenses & 67,41,600.00
later on reversed by one of our client
however tds return not rectified

Interest Income from Citi Bank shown in 52,544.00
other Income
Receipt As per AIR 26AS statement 94,773,740.00

5. After going through the reconciliation, we find that as per revised
form No. 26AS, the amount paid / received/ amount credited is amounting
to ¥ 2,68,96,925/- and the difference is mainly on excess credit claimed
by Hypermarket Limited, which was not rectified in the TDS return but
later revised the same. This difference of ¥ 67,41,600/- is on account of
wrong booking of expenses by Hypermarket Limited. Another difference
IS on account of service tax which is not part of income. Service tax
cannot be considered as income amounting to ¥ 96,78,069/-. This can be
verified by the AO and will decide accordingly. The assessee should be
allowed relief in case these actual facts. This issue is remanded back to

the file of the AO and the orders of the lower authorities are set aside.

6. The next common issue in this appeal of assessee is as regards to
the disallowance of adhoc expenses at the rate of 20% on travelling,
conveyance fee and car hire charges at ¥ 16,31,600/-, repair and
maintenance and repair and other expenses at X 5.20 lacs and journal
expenses i.e. printing and stationary postage and telegram and telephone
expenses at % 7,39,800/-.
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7. Briefly stated facts are that the assessee has debited travelling
expenses, car higher charges at % 73,28 lacs and 8.30 lacs respectively.
Similarly, the assessee has also debited repairs and maintenance and
repairs and other expenses amounting to ¥ 26 lacs. Similarly, the
assessee has also debited journal expenses of ¥ 12.09 lacs, stationary
and printing expenses of ¥ 8.36 lakhs and postage, telegram and
telephone expenses at ¥ 16.55 lacs. The AO disallowed 20% of these
expenses on adhoc basis for the reason that the assessee could not

support these expenses by third party verification.

8. We have heard rival contentions and gone through the facts and
circumstances of the case. We find that these expenses are business
expenses and it is not the case that these are not related to business.
Only that the assessee could not produce proper supporting bills of third
parties in respect to these expenses and hence, the AO disallowed 20%
of the expenses on adhoc basis and CIT(A) confirming the same. We are
of the view that the assessee is unable to produce the proper supporting
of third parties and hence, the AO has disallowed by estimating at 20%.
According to us, the disallowance at a 20% is on higher side and hence,
we restricted the disallowance on these expenses at 10%. We direct the
AO accordingly. This common issue of adhoc disallowance of expenses

is partly allowed.
9. In the result, the appeal of assessee partly allowed.

Order pronounced in the open court on 03-10-2018.
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